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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





GENERAL ORDERS AND REGULATIONS 


® The U. S. Court of Military Appeals recently 
construed the term “general order or regula- 
tion” as that term is used in Article 92 (1), 
UCMJ, and considered the necessity of an al- 
legation of knowledge in a specification pur- 
porting to allege a violation of a lawful 
regulation. Article 92, UCMJ, provides: 

“Any person subject to this code who— 

(1) violates or fails to obey any lawful 
general order or regulation; or 

(2) having knowledge of any other law- 
ful order issued by a member of the armed 
forces, which it is his duty to obey, fails to 
obey the same; or 

(3) is derelict in the performance of his 
duties ; 
shall be punished as a court-martial may 
direct.” [Emphasis added.] 

The Court first considered the question: Who 
may issue a lawful “general order or regula- 
tion?” The Court examined 17la and 154a 
(4), MCM, 1951, and decided: 

“The clear import of the language of this 
latter paragraph [154a (4), MCM, 1951], 
when viewed in the light of paragraph 1714,8 
and applied to the situation involved in the 
instant case, is that commands inferior to the 
Headquarters of the Marine Corps, to theatre 
and similar areas of command, may issue 
lawful orders and regulations of general 
application ; that is, general orders and regu- 
lations.” 


(Continued on page 15) 
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In the April issue of this Journal a short 
article was published under the above title. 
The article was essentially a case note discus- 
sion of the decision of the United States Court 
of Military Appeals in the case of United 
States v. Clark, decided 28 February 1952, 
and related to the duty of the law officer to 
charge the court on the elements of lessor in- 
cduded offenses. The purpose of the present 
article is to discuss the topic of instructions to 
courts-martial as it has been developed in 
other cases and as it applies to the presidents 
of special courts-martial and to trial and 
defense counsel generally. 
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Prior TO 31 MAY 1951 the members of 
Navy General and Summary Courts-Martial 
were the triers of both the law and the facts in 
the cases decided by them. The judge advo- 
cates of general courts and the recorders of 
summary courts were under a duty to advise 
their courts in all matters of form and law,‘ but 
in the final analysis it was the court which deter- 
mined the principles of law it would apply to 
he facts as it found them to exist.” 

On 31 May 1951, under the provisions of 
xecutive Order 10214, trials by courts-martial 
rst became governed by the Manual for Courts- 
artial, United States, 1951, and by the Uni- 
form Code of Military Justice.2 With this 
hange in the law, the “law officer” came into 
being with respect to general courts. Broadly 
speaking, the law officer was invested with duties 
analagous to those of a civilian judge in a crimi- 
al trial by jury, while the members of the 
yeneral court became essentially jurors. The 
ormer Navy summary court became known as 
a “special court-martial” and its senior member 
was designated as “president” with duties 
losely parallel to those of the law officer of the 
beneral court. One important distinction was 



























































INSTRUCTIONS TO COURTS-MARTIAL 


By CDR F. L. FORSHEE, USN 


made, however: the president of the special 
court is a voting member of the court (similar 
to the “law member” of Army and Air Force 
general courts prior to 31 May 1951) whereas, 
the law officer of a general court cannot delib- 
erate with the court nor can he vote on the 
findings or sentence. 
The duties of the law officer of a general court 
and the president of a special court, as they con- 
cern this Article, have been governed since 31 
May 1951 by the provisions of Article 51, sec- 
tion (c), of the Uniform Code of Military 
Justice. This section provides as follows: 


“ART. 51 Voting and Ruling 


(c) Before a vote is taken on the findings, the law of- 
ficer of a general court-martial and the president of a 
special court-martial shall, in the presence of the accused 
and counsel, instruct the court as to the elements of the 
offense and charge the court— 

(1) that the accused must be presumed to be innocent 
until his guilt is established by legal and competent evi- 
dence beyond reasonable doubt ; 

(2) that in the case being considered, if there is a rea- 
sonable doubt as to the guilt of the accused, the doubt 
shall be resolved in favor of the accused and he shall be 
acquitted ; 

(3) that if there is a reasonable doubt as to the degree 
of guilt, the finding must be in a lower degree as to which 
there is no reasonable doubt ; and 

(4) that the burden of proof to establish the guilt of 
the accused beyond reasonable doubt is upon the Gov- 
ernment.” 


The duties of the law officer of a general court 
and those of the president of a special court, 
with respect to instructing the court, have been 
further delineated in paragraph 73, pages 112— 
114, of the Manual for Courts-Martial, United 
States, 1951. And since these duties of the law 
officer of a general court and the president of a 
special court are entirely new to military law, 
the subject has already been considered by the 
United States Court of Military Appeals in sev- 
eral cases during the first year of its existence.* 





* Naval Courts and Boards, 1937, Section 400, page 214. 
? For brevity, general, special and summary courts-martial are referred 
jo in this article, as general courts, special courts and summary courts. 

° Act of 5 May 1950, public law 506, 81st Congress, C. 169, Section 1, 
4 Stat. 108; title 50, U. S$. C. (Chap. 22) Sections 551-736. 

*U. S. v. Lucas, decided 8 Nov 1951; U. S. v. Clay, decided 27 Nov 
951; U. S. v. Russell L. Williams, decided 21 Feb 1952; U. S. v. Rhoden, 



























decided 26 Feb 1952; U. S. v. Clark, decided 29 Feb 1952; U. S. v. Ollie C. 
Williams, decided 14 Mar 1952; U. S. v. Roman, decided 19 Mar 1952; 
U. S. v. McRory, decided 24 Mar 1952; U. S. v. Hemp, decided 8 Apr 1952; 
U. S. v. Moynihan, decided 21 Apr 1952; U. S. v. Jenkins, decided 21 Apr- 
1952; U. S$. v. Downard, decided 28 Apr 1952; U. S. v. James, decided 8: 
May 1952; U. S. v. Boone, decided 9 May 1952; U. S. v. Welch decided: 
27 May 1952. 
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These cases in which the Court of Military Ap- 
peals has considered the subject of instructions 
to courts-martial are of vital importance to all 
naval officers who are presently or may be 
potentially concerned with court-martial duty 
either as trial or defense counsel before general 
or special courts or as law officers of general or 
presidents of special courts. The decisions 
have already built up a body of controlling mili- 
tary law with respect to instructions to courts- 
martial under Article 5lc, Uniform Code of 
Military Justice. More important still, these 
decisions have so construed Article 51c, as to 
considerably amplify the literal provisions of 
paragraph 73, Manual for Courts-Martial, 1951; 
a clear understanding of that paragraph is thus 
extremely unlikely unless it is read in the light 
of these opinions of the Court of Military Ap- 
peals. With this background in mind, let us 
examine some of these decisions. 

The Court of Military Appeals in the case of 
United States v. Rhoden, supra (footnote 4), 
pointed out the general nature of the change 
brought about by the Uniform Code of Military 
Justice with respect to the matter of instructions 
to courts-martial, when the court, speaking 
through Judge Latimer, said: 


“The Uniform Code of Military Justice has 
forced military courts to adopt, in part, the 
civilian practice of instructing on criminal 
cases; and this opens up an extremely im- 
portant, but difficult, field of law.” 


The Court of Military Appeals also considered 
this general matter of instructions to courts- 


martial in the case of United States v. Hemp, - 


supra (footnote 4). Judge Latimer again spoke 
for the court and said (in contrasting the re- 
quirements with respect to instructions to the 
court before and after the effective date of the 
Uniform Code of Military Justice) : 


“However, it is more important to confine 
the issues to the offense pleaded under the 
new procedure, which requires the law mem- 
ber to give instructions on the elements of the 
offense, than it was under the former prac- 
tice. No longer does the law officer deliberate 
on the findings, advise the members of the 
court on the law during their deliberations, 
and thereby render legal restraints on the 
court. Now, the court must look to the law 


member for advice on the law prior to retir. 
ing, and if he, in effect, misinforms the mem. 
bers that they may go outside the allegations 
of the specification to return a verdict of 
guilty, then there is no semblance of legal 
order and procedure. One of the principal 
reasons for adopting the new method of pro. 
cedure was to require the court to find beyond 
a reasonable doubt the presence of the essen. 
tial elements of the offense charged, and not 
to permit a finding of guilty to be made on 
elements foréign to the issue.” 


In addition to the above generalizations, the 
Court, of Military Appeals in its decisions has 
already spelled out certain specific principles 
concerning instructions to courts-martial. Fur- 
ther, the court has clearly indicated certain 
phases of this matter on which it has reserved 
its ruling until appropriate cases require it to 
rule; thus by its very reservations the court has 
pointed out further cautionary areas to the care. 
ful practitioner. 

In its first case dealing with instructions, the 
Court of Military Appeals held that the com- 
plete failure of the president of a special court 
to instruct the court as to the elements of the 
offense concerned, and to charge the court with 
respect to the presumption of innoncence, rea- 
sonable doubt and the burden of proof, was er- 
ror as a matter of law. The court held, however, 
that since the accused had entered a guilty plea, 
had been duly warned and had persisted in his 
plea, that the error did not materially prejudice 
his substantial rights.® 

In a similar situation where the accused hai; 
however, entered a not guilty plea, the Court of 
Military Appeals held that the complete failure 
of the president of a special court to instruc 
and to charge the court was not only error as 
matter of law but was also reversible error sinc 
it materially prejudiced the accused in one 0 
his substantial rights. In this case the cou 
enunciated the doctrine of “military due pro 
ess,” i. e., that Congress in the Uniform Codé 
of Military Justice has granted to an accused i 
the military service rights parallel to those ac 
corded to defendants in civil courts. Among 
the rights enumerated, the court included thé 
right to have the court instructed on the ele 





5 U.S. v. Lucas, supra. 
® U.S. v. Clay, supra. 
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ments of the offense charged, the presumption 
of innocence, and the burden of proof. Speak- 
ing of the importance of instructions to the 
court on the elements of the offense charged, 
the court said: 


“We may have belabored the importance of 
the question herein involved. HE so, it is to 
impress on courts-martial the undesirability 
of shortcutting the plain mandate of Con- 
gress. To follow strictly the required pro- 
cedure may at times seem unimportant, but 
the only way by which Congress can make 
certain what it deems important is by saying 
:0 in its legislative pronouncement. In this 
instance, it proclaimed that the giving of in- 
structions was a valuable right, the court- 
martial crashed through that mandate, and 
now we are asked to say that right was un- 
substantial. It was for Congress to set the 
rules governing military trials. It legislated 
on the subject and not without adequate con- 
sideration. We are not concerned with the 
wisdom of the enactment, but we might sug- 
gest that there are many reasons which may 
have prompted Congress to demand that in- 
structions be given to members of the courts- 
martial. It is reasonable to require that 


members trying an accused should.not be per- 
mitted to deliberate upon the guilt of an ac- 
cused without having been told the nature of 
the crime and the essential elements of the 


offense. It is necessary and desirable that 
the law be explained to them, that the law 
member or president point out the issues in- 
volved, and that someone with authority and 
knowledge of the law bring into focus the 
relationship of the evidence to those issues. 
Unless the court is in some way limited as to 
what are the essential elements, the members 
become unguided and unconfined. What evi- 
dence might be considered by them as relevant 
to establish the crime may be outside the 
limits of the charge and the material evi- 
dence influencing them might have no reason- 
able relationship to the elements of the of- 
fense. Moreover, assuming, as contended, 
that most members of a court-martial have a 
smattering knowledge of the law and do not 
need to be informed, Congress could reason- 
ably demand that immediately before deliber- 
ating upon a finding those who know have 
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their memory refreshed and those who do not 
be enlightened.” i ; 


The Court of Military Appeals in several cases 
has condemned faulty instructions on the ele- 
ments of the offense charged. For example, 
where an instruction as given stated the ele- 
ments of an included offense but allowed the 
court to convict on the more serious offense 
charged ;‘* also, where the instruction as given 
was too broad and permitted the court to con- 
vict on elements not present in the offense 
charged. The Court of Military Appeals has 
also found reversible error to exist where er- 
roneous instructions have been given to courts- 
martial with respect to the findings or sentence 
concerned in the particular case.° 

The April issue of the JAG JOURNAL, at page 
22, fully and completely discussed the Court of 
Military Appeals ruling on the duty of the law 
officer to instruct the court on the elements of 
lesser included offenses from the standpoint of 
the case of United States v. Clark, supra. In 
that case the court held that it is prejudicial er- 
ror for the law officer of a general court-martial 
(or the president of a special court-martial) to 
fail to instruct the court on the elements of any 
lesser included offenses placed in issue by the 
evidence before the court. 

A limitation on the principle announced in the 
Clark case, supra, was pointed out by the Court 
of Military Appeals in the case of United States 
v. Roman, supra. In the Roman case, among 
other matters, the Court considered counsel’s 
claim that error had been committed by the law 
officer’s failure to instruct the court on lesser 


. Offenses included within the offense charged 


(unpremeditated murder in that particular 
case). The Court of Military Appeals ex- 
amined the evidence before the court and con- 
cluded that no error had been committed since 
none of the lesser offenses were actually in is- 
sue on the evidence presented to the court. The 
Court of Military Appeals pointed out that it 
has been repeatedly held to be erroneous to in- 
struct on lesser included offenses which are not 
put in issue by the evidence.*° 

Other phases of the problem of. instructions 





7 U.S. v. Rhoden, supra. 

8U. S. v. Russell L. Williams, supra; to the same effect U. S. v. Hemp, 
supra; U. S. v. Jenkins, supra; U. S$. v. Moynihan, supra. 

® U.S. v. Downard, supra; U. S. v. Welch, supra. 

10 Citing 53 Jurisprudence, Section 798, pages 591 and 592. 





to the court have also been commented upon in 
the Court of Military Appeals decisions listed 
above (footnote 4). For example, while the 
Court of Military Appeals has thus far reserved 
its decision on the failure of counsel to object to 
erroneous or incomplete instructions, the court 
has nevertheless clearly observed that by so do- 
ing the counsel concerned is acting at his peril 
(or more aptly, at his client’s peril). Along 
this line the language of the court in the case of 
United States v. Russell L. Williams (supra) is 
worthy of note: 


“We note that no objection was made to the 
instruction by the defense counsel at the time 
of trial. We have held in an earlier decision 
(United States v. Masusock, — USCMA —, 
decided 9 November 1951) that it is the duty 
of counsel to duly make and preserve objec- 
tions at the time of trial... . But wherea 
law officer fails to instruct properly without 
objection by defense counsel such counsel*may 
well be proceeding at his peril in view of the 
further statutory provision (Art. 59a, UCMJ, 
50 USC, Section 646) that a finding or sen- 
tence of a court-martial shall not be held in- 
correct on the ground of an error of law unless 
the error materially affects the substantial 
rights of the accused. It is entirely correct, 
but at the same time the showing of record 
may be such, that regardless of the error, 
there could be no substantial prejudice to the 
accused. For that reason we cannot too 
strongly emphasize the necessity of objection 
at the proper time. This should be done, not 
only to properly protect the rights of the ac- 
cused, but also to provide ample opportunity 
to correct error and to avoid delay inherent 
in retrial or other subsequent proceedings.” 


Also, in the case of United States v. Ollie C. 
Williams, supra, the Court of Military Appeals 
dwells at some length on the practice of law of- 
ficers (and, inferentially, presidents of special 
courts-martial) in giving too brief instructions, 
generally taken (without too much thought) 
directly from the language of the Manual for 
Courts-Martial. With respect to this the court 
says: 


“Apparently, law officers have not given 
due consideration to defining the crime ac- 
curately. Too much attention is being placed 
on the wording of the Manual to the effect that 
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the instruction may be given in the language 
of the applicable subparagraph. That re 
quirement is permissive, and in certain in. 
stances the contents may be adequate to pre. 
sent fairly the material issues. However, 
there are offenses which are not sufficiently 
defined and the element must be obtained 
from the punitive article or from some other 
sources. The “Discussion” and “Proof” con. 
tained in the Manual quite often make general 
statements in reference to the crime, without 
specifically pointing out the particular and 
necessary elements, and in many instances 
the remarks include statements which are not 
fitted to the issue involved. Some discretion 
is required to extract from both the “Discus. 
sion” and “Proof” the essential elements of 
the offense or offenses shown by the evidence, 
and law officers should make certain that 
those necessary to proper definition of the 
crimes are called to the attention of the courts. 
martial members.” 


Certain practical aspects of instructions to 
the court must be considered in addition to the 
legal phases already discussed. For example, 
what steps can be taken by a law officer, or the 
president of a special court, to avoid the com- 
mission of any error in ‘his instructions to the 
court? What approach to this question of in- 
struction should be taken by trial and defense 
counsel to best protect the interest of their 
clients, the Government and the accused, respec- 
tively? 

First, the law officer or special court-martial 
president must not forget that the Court of Mili- 
tary Appeals has held it to be essential in all not 
guilty cases (and required even in guilty cases) 
that he instruct the court on the elements of the 
offense (or offenses) charged, and charge the 
court on the presumption of innocence, and the 
burden of proof. This is necessary whether 
or not instructions have been requested by coun- 
sel. He must also be certain that the instruc 
tions which he gives accurately state the 
elements of the offense concerned and do not 
omit any essential element “ nor add any non- 
essential element.’* He must also resist the 
temptation to take his instructions too literally 























































































U.S. v. Clay, supra. 

22 Idem. 

13 U. S. v. Rhoden, supra. 

4U. S. v. Russell L. Williams, supra; U. S. v. Hemp, supra; U. S. v. 
Jenkins, supra; U. S$. v. Moynihan, supra. 
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from the language set out under the appropriate 
“Proof” or “Discussion” section of the Manual 
for Courts-Martial, 1951.° The Manual is a 
valuable aid but it should be used intelligently, 
not carelessly or hastily. When necessary, re- 
course should be had to the appropriate punitive 
article of the Uniform Code of Military Justice, 
and to such other legal sources as will be help- 
ful, for example, military case law, federal case 
law, legal digests, and legal text-books. 

The law officer or special court-martial presi- 
dent must also carefully consider the evidence 
that has been presented to the court in order 
that he may instruct the court on the elements 
of all lesser included offenses in issue on the evi- 
dence. He must carefully avoid instructing 
the court with respect to any lesser included 
offense which is not embraced within the evi- 
dence presented.** 

In the nature of things the law officer and the 
special court-martial president must formulate 
his instructions after the charges and specifica- 
tions are presented to him and the trial of the 
case has begun. This is not so with the trial 
and defense counsel, who should prepare their 
proposed instructions prior to the trial, as a part 
of their preparation for trial. From their 


knowledge of the evidence that will probably 
be presented to the court, the issues that will 
foreseeably arise, and the law concerned in the 
case, counsel can prepare proposed instructions 
prior to trial, subject, of course, to necessary 
additions, deletions, or modifications, after the 
evidence is all in and the parties have rested 


theircases. Generally speaking, counsel should 
propose instructions on any matter which is 
legally relevant and which will assist the court 
in fitting the evidence to his legal theory of the 
case. 

From the standpoint of defense counsel, this 
might include a proposed instruction on the ele- 
ments of the offense charged and another on 
any lesser included offense in issue on the evi- 
dence. It would certainly include one on any 
affirmative defense which the counsel was claim- 
ing, such as self-defense or intoxication (in a 
specific intent offense). Where the good char- 
acter of the accused had been placed in evidence 
by .character witnesses it would certainly be 





U.S. v. Ollie C. Williams, supra. 
‘6U. S. v. Clark, supra. 
TU. S$. v. Roman, supra. 
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appropriate for the defense to propose an in- 
struction on character evidence. Where the 
only evidence presented by the prosecution is 
circumstantial the defense might propose an in-_ 
struction on circumstantial evidence. It should 
also be noted by the defense, that while the law 
officer is required to instruct the court to ob- 
serve the rules set out in Paragraph 74a, Manual 
for Courts-Martial 1951, this does not preclude 
defense counsel from proposing instructions 
based on that paragraph; for example, one de- 
fining reasonable doubt. 

Any instructions proposed by the trial counsel 
will depend upon the legal theory on which his 
case is based. Generally, he will propose an 
instruction on the elements of the offense 
charged, and on any lesser included offense em- 
braced within the evidence. This practice will 
tend to prevent any lapses on the part of the law 
officer in giving incomplete instructions or fail- 
ing to give any required instructions. The trial 
counsel should also prepare proposed instruc- 
tions on items where he anticipates proposed 
instructions from the defense, in order that the 
law officer may properly evaluate proposed 
defense instructions. 

The matter of additional instructions is re- 
ferred to in a footnote at the bottom of page 517, 
Appendix 8a (Guide-Trial Procedure), Manual 
for Courts-Martial, 1951, and is discussed in 
paragraph 73c (2), Manual for Courts-Martial, 
1951, to which the footnote refers. These ref- 
erences indicate that in a general court-martial 
trial the matter of additional instructions is 
taken up at the conclusion of the closing argu- 
ments of counsel.* In a general court-martial, 
after the arguments of counsel, the law officer 
asks counsel if they have any proposed instruc- 
tions to submit. If not, the law officer may pro- 
ceed to instruct and charge the court. If neces- 
sary, the law officer may request that the court 
be recessed for a reasonable period to permit 
him to formulate his instructions. This same 
privilege would extend to the president of a 


18 This is in contradistinction to rule 30 of the Federal Rules of Criminal 
P dure, which provides that at the close of the evidence or at such 
earlier time as the court reasonably directs, any party may file proposed 
instructions. Rule 30 also provides that the court shall advise counsel of 








its proposed action upon their requested instructi prior to the arguments 





+ of counsel to the jury, but that the court will not instruct the jury until 





after the arg ts of | to the jury. The reason for this order of 
proceedings has been held to be to permit counsel to be fairly informed of 
the court's views on the instructions in order that counsel may intelligently 
argue the case to the jury (Ross v. U. S., C. A. 6th, 1950, 180 F. 2d 160). 


(Continued on page 14) 
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Prepared by the MILITARY JUSTICE DIVISION of the 


GAMBLING—the mere mailing of paraphernalia 
that may be used to set up a lottery is not a viola- 
tion of 18 U. S. C., Sec. 336 and to be a violation, 
the lottery or gambling scheme must be in existence. 


® In U.S. v. Halseth, a Supreme Court case de- 
cided January 7, 1952, the Court considered an 
appeal directly from the District Court. 

The Appellee, Halseth, was indicted for viola- 
tion of a provision of 18 U.S. C., Sec. 336, which 
is set out below: 


“No letter, . . . or circular concerning any 
lottery . . . or similar scheme offering prizes 
dependent in whole or in part upon lot or 
change . . . shall be deposited in or carried 
by the mails . . . Whoever shall knowingly 
deposit .. . anything to be... delivered 
by mail ... shall be fined or imprisoned 

The court in the indictment under which appel- 
lee was charged, read: 


“Perry Halseth, knowingly, wilfully and 
unlawfully did cause to be delivered by mail 
to Miss Lucia Brown a circular letter con- 
cerning a lottery or scheme offering a prize 
dependent upon lot or chance . . .” 


The District Court granted the appellee’s 
motion to dismiss and held that the indictment 
did not state an offense because the mailing did 
not concern an existing lottery or scheme to 
obtain prizes by lot or chance. The lower court’s 
ruling presented the Supreme Court with the 
question whether the mailing of gambling 
paraphernalia that may be used to set up a 
lottery or similar scheme is a violation of the 
statute. 

The Court, in affirming the District Court, 
said that the statute was penal and must be 
strictly construed and that the words “concern- 
ing any lottery” mean an existing, going lottery 
or gambling scheme. The mailing in the in- 
stant case does not purport to concern any 
existing lottery, and neither the addressee nor 
the appellee was alleged to be engaged in the 
operation of one. The mere mailing of infor- 
mation concerning such schemes and how they 
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may be set up or the mailing of paraphernalia 
for such schemes does not violate the statute 
in question. 


JURISDICTION—the power of a court to try an of- 
fender for crime is not impaired by the fact such 
person was brought before the court by forcible 
abduction. 


® In Frisbie v. Collins, the Supreme Court of 
the United States on March 10, 1952, reversed 
the judgment of the United States Court of Ap- 
peals for the Sixth Circuit and affirmed the Dis- 
trict Court. 

Acting as his own lawyer, respondent Collins 
brought habeas corpus in the District Court 
seeking release from prison where he was serv- 
ing a life sentence for murder. In his petition 
he alleged that while he was living in Illinois, 
Michigan police officers forcibly seized, hand- 
cuffed, blackjacked and took him to Michigan. 
He claimed that trial and conviction under such 
circumstances is in violation of the Due Process 
Clause of the Fourteenth Amendment and the 
Federal Kidnaping Act and that therefore his 
conviction is void. 

The District Court denied the writ without 
hearing on the ground that the state court had 
power to try respondent “regardless of how 
presence was procured.” The Court of Appeals 
remanded the cause for hearing. (189 F. 2d 
464.) It held that the Federal Kidnaping 
Act had changed the prior rule of this Court, 
that a state could constitutionally try and con- 
vict a defendant after acquiring jurisdiction by 
force. Ker v. Illinois (119 U. S. 436). 

The Supreme Court held and announced that 
it had never departed from the rule announced 
in the Ker case and repeated that the power of a 
court to try a person for crime is not impaired 
by the fact that he had been brought within the 
court’s jurisdiction by a “forcible abduction.” 
The court stated that the rule of law, announced 
in Ker V. Illinois and repeated here, rests on the 
sound basis that due process of law is satisfied 
when one present in court is convicted of crime 
after having been fairly apprised of the charges 
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against him and after a fair trial in accordance 
with constitutional procedural safeguards. 

Nothing in the Constitution requires a court 
to permit a guilty person rightfully convicted 
to escape justice because he is brought to trial 
against his will. 


SURPRISE TESTIMONY—a party surprised by his 
own witness’ adverse testimony may impeach wit- 
ness but the impeaching matter must be limited to 
the point of surprise and impeachment testimony 
cannot be permitted to go beyond purpose of re- 
moving damage caused by surprise. 


® In Culwell v. United States, 194 F. 2d 808, 
the accused appealed a conviction for having 
suborned witnesses Booth and Britt to testify 
faisely in a criminal trial. At trial, govern- 
ment witness Booth denied appellant induced 
her to testify falsely, whereupon the govern- 
ment prosecutor produced a written inconsistent 
statement previously made by the witness to a 
government agent. Over objection, the prose- 
cutor read before the jury the lengthy statement 
which contained prejudicial statements and at 
the end of each sentence required the witness 
to answer whether her previous statement was 
true or false. 

On appeal this was held to be error and the 
court said that the established rule is that im- 
peachment of one’s own witness may be resorted 
to where his testimony has surprised the party 
calling him. However, the impeaching matter 
is to be limited to the point of surprise and even 
where there is real surprise it is not proper to 
permit the impeachment testimony to go beyond 
the only purpose for which it is admissible; i. e., 
the removal of the damage the surprise has 
caused. “In no event may the fact that a wit- 
ness has made contradictory statements be used 
as it in effect was here, as a basis for completely 
discarding the rules of evidence against hear- 
say and ex parte statements, and, as impeach- 
ment, opening the flood gates of prejudicial and 
damaging hearsay.” Citing Young v. United 
States, 97 F. 200 and Kohn v. United States, 24 
F. 2d 910. 

The Court held that this and other errors 
must have had a substantial, prejudicial effect 
on the jury and at any rate the Court was un- 
able to say that the errors did not have that 
effect. The conviction was reversed and a new 
trial granted. 
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TRIAL BY NEWSPAPER—"‘trial by newspaper’’ does 
not deprive defendant in criminal trial of fair and 
impartial trial unless there is a “clear and present 
danger” that such will result. 


®@ In Leviton, et al. v. U. S., the Supreme Court 
on May 12, 1952 denied a Petition for Certiorari. 
The petitioner had assigned as error the publi- 
cation in a newspaper article of information 
furnished reporters by the prosecutor which 
involved issues for which the petitioner was 
being tried. 

In refusing to grant the petition, the Court 
cited the views of the Court of Appeals on this 
point of law. Speaking for the Appeals Court, 
Judge Clark stated the matter thus: 


“The third incident involved a newspaper 
article in the New York Times, December 14, 
1949. This account falsely reported that the 
indictment covered some $9,500 worth of 
barbed wire; that Field, a Customs Bureau 
visa clerk who had received the eleventh and 
last fraudulent export declaration in this case 
and who was an important witness for the 
government, had been offered a $200 bribe by 
Leviton to suppress this evidence (Leviton 
had in fact purchased $44 worth of clothing 
as a gift for Field) ; and that the defendants 
were part of a much larger ‘ring.’ A copy of 
the newspaper containing the article was 
found in the jury room. We do not think, 
however, that such a report, erroneous as it 
was, made a fair trial impossible. The judge 
gave very explicit instructions that the con- 
tents of the article were to be disregarded 

_ and went on to point out how the offenses set 
forth in the indictment differed from those 
described in the article. Trial by newspaper 
may be unfortunate, but it is not new and, 
unless the court accepts the standard judicial 
hypothesis that cautioning instructions are 
_effective, criminal trials in the large metro- 
politan centers may well prove impossible. 
Citations of the reporting media for contempt 
by publication are rare and the Supreme 
Court has stated that their activities in re- 
porting criminal trials do not deprive the ac- 
cused of a fair trial unless there is a ‘clear and 
present danger’ that such will result.” 


A dissenting Court of Appeals judge felt that 
the news article was prejudicial enough to re- 
quire reversal and a new trial. 





AUTHORITY OF COMMANDING OFFICERS OVER 
PERSONS EMBARKED IN NAVAL VESSELS 


By CDR D. D. CHAPMAN, USN 


Commanding officers of naval vessels often 
find that they have persons of various cate- 
gories embarked for duty or passage. Nor- 
mally, civilian passengers will present no 
disciplinary problems, and if any such prob- 
lems should arise from the military personnel 
embarked, the commanding officer may be in 
doubt as to proper disposition in view of the 
many recent changes to U. S. Navy Regula- 
tions. A real problem arises when the 
commanding officer is confronted with a dis- 
ciplinary situation while the ship is on the 
high seas or is visiting a foreign port, and 
there are no United States military or civilian 
authorities available to assist in the matter. 





Tue U. S. NAVY REGULATIONS, 1948, 
contains various provisions dealing with the re- 
lationship between the commanding officer and 
the persons embarked in his vessel, but many of 
the original Articles based on the Articles for 
the Government of the Navy have changed since 
the Uniform Code of Military Justice has been 
in effect. The purpose of this article is to dis- 
cuss the current provisions of U. S. Navy Regu- 
lations and Uniform Code of Military Justice 
as they apply to the disciplinary authority of a 
commanding officer over the various categories 
of persons who may be embarked when the ship 
is on the high seas or outside the jurisdiction 
of any particular state or federal court. Nor- 
mally if the ship is within a state or territory 
of the United States, disciplinary action against 
persons who are not military members of the 
command would be referred to the appropriate 
civil authorities. 

In addition to the disciplinary powers granted 
the commanding officer under UCMJ, and re- 
lated publications, the commanding officer is 
authorized to take such action as may be neces- 
sary for the safety of the ship or persons em- 
barked therein. This paramount authority of 
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the commanding officer extends to imposing 
such restraint as the circumstances require 
until the offender may be delivered to proper 
authority for disciplinary action. 

A commanding officer exercises military juris- 
diction through the non-judicial powers vested 
in him by Article 15, UCMJ, or by his power to 
order trial by special and summary coutt- 
martial. The classes of persons upon whom 
non-judicial punishment may be imposed is not 
so broad as those upon which the commanding 
officer may order trial by special or summary 
court-martial. Under the provisions of Article 
15, UCMJ, the commanding officer may impose 
non-judicial punishment upon officers and war- 
rant officers of his command, and upon other 
military personnel of his command. Court- 
martial jurisdiction, however, extends to all 
persons subject to the Code, Article 17, UCMJ, 
except that summary court-martial jurisdiction 
under Article 20, UCMJ, does not extend to of- 
ficers, warrant officers, cadets, aviation cadets, 
and midshipmen. It is apparent, therefore, 
that a commanding officer may impose non- 
judicial punishment upon military personnel 
under his command, but trial by court-martial is 
the only disciplinary action he may take against 
non-military personnel in his command. 

The ‘authority to convene summary and 
special courts-martial, and to impose non-judi- 
cial punishment, is vested in the commanding 
officer by the Code, and presents few problems 
in interpretation. The various limitations and 
restrictions on the exercise of that authority 
are not so easily ascertained. Limitations and 
restrictions imposed by the President may be 
found in the Manual for Courts-Martial, United 
States, and those imposed by the Secretary of 
the Navy, in the Naval Supplement and U. S. 
Navy Regulations. In addition, U. S. Navy 
Regulations incorporates portions of the Uni- 
form Code of Military Justice as well as other 
federal statutes. At the present time, the 
Naval Supplement does not enlarge or decrease 
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the disciplinary powers of a commanding officer, 
and it will not be included in publications cited 
in the succeeding paragraphs. 

A technical question arises at the outset as to 
the meaning of persons “of his command” for 
purposes of non-judicial punishment under 
Article 15, UCMJ. The UCMJ does not contain 
such technical language with respect to court- 
martial jurisdiction except that Article 29 (b) 
provides that the “proper authority” shall take 
immediate steps to determine what disposition 
should be made of charges. It is stated in 31, 
MCM, that it is customary for the accuser to 
report the charges to the commander exercising 
immediate jurisdiction over the accused under 
Article 15, UCMJ. A commanding officer was 
authorized under AGN to order the trial by deck 
court or summary court-martial of petty officers 
and enlisted men in the naval service “under his 
command.” The meaning of the phrase “under 
his command” did not present any problems 
under AGN, and likewise, the meaning of “of 
his command” or “member of his command” 
should present no problem under the UCMJ. It 
was held repeatedly under AGN that whether 
an accused is actually under the command of 
the officer ordering the trial is a question of fact 
to be considered by the convening authority in 
the first instance, and for purposes of discipline, 
the commanding officer has authority to try en- 
listed men temporarily within his command 
without actual transfer from his permanent 
station. CMO 10, 1930, 19, 20; CMO 3, 1944, 
427, 429. Accordingly, it is merely a question 
of fact to be determined by the commanding 
officer as to whether he is the person to admin- 
ister discipline in any particular case. It is 
clear from the provisions of 129, MCM, and 32, 
MCM, that normally the immediate command- 
ing officer should administer discipline over the 
accused person. 

A recent change to U. 8. Navy Regulations of 
considerable import is the deletion of paragraph 
3 of Article 1401. Formerly this article pro- 
vided that when an organized unit is regularly 
attached to a ship of the Navy for duty therein, 
and while such unit is embarked therein, the 
officer in command of such unit is temporarily 
deprived of the normal disciplinary powers 
granted him. The typical situation covered by 
this article was an air squadron regularly at- 
tached to a ship for duty. In those cases, the 
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commanding officer of the squadron was tempo- 
rarily deprived of disciplinary power over his 
men while embarked for duty on a ship, and 
discipline for the squadron was administered 
by the commanding officer of the ship. Since 
this article has been deleted and no other change 
has been made to replace it, the commanding 
officer of such units will no longer lose dis- 
ciplinary powers when the squadron is assigned 
for duty and embarked on a ship. As a result 
of the change, it appears that it will be unneces- 
sary to continue the distinction between com- 
mands embarked for duty and those embarked 
for transportation. 

There is a proposed change to the Naval Sup- 
plement which provides that the commanding 
officer or officer in charge of a unit attached to 
a ship of the Navy for duty should, as a matter 
of policy, refrain from exercising his power to 
impose non-judicial punishment and any power 
he may possess to convene, and order trial by, 
special or summary court-martial. Until this, 
or a similar change, becomes effective, a com- 
manding officer retains his normal disciplinary 
powers even though his unit is attached to a 
ship of the Navy for duty. 


Separate organizations of Marines 

The disciplinary authority of the command- 
ing officer of the ship over separate organiza- 
tions of Marines embarked thereon is stated in 
Article 0470, USNR, which provides as follows: 

“When a force of marines is embarked on a naval vessel 
or. vessels, as a separate organization, not a part of the 
authorized complement thereof, the authority and powers 
of such separate organizations of marines shall be the 
same as though such organization were serving at a naval 
station on shore, but nothing herein shall be construed 
as imparing the paramount authority of the commanding 


officer of any vessel over the vessel under his command 
and all persons embarked thereon.” 


Accordingly, the commanding officer of the 
vessel is not authorized to administer discipline 
over members of such organizations, but the 
commanding officer of the ship retains his para- 
mount authority to issue internal regulations 
and control the routine of passengers. When 
the commanding officer considers such action 
necessary for the safety of the ship or of any 
person embarked, he may subject a passenger 
to such restraint as the circumstances require 
until such time as delivery to the proper au- 
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thority is possible and a report of the matter can 
be made. 


Organizations of other Armed Services 


The disciplinary authority of the command- 
ing officer of the ship over organizations of 
other Armed Services embarked thereon would 
be the same as in the case of separate organiza- 
tions of Marines discussed above. Army and 
Air Force personnel embarked as passengers 
are subject to the orders of the commanding 
officer of the ship, but all orders to them are is- 
sued through their own officers insofar as pos- 
sible. The commanding officer has full power 
to order an offender, whether an officer or en- 
listed person in the Army or Air Force, to be 
placed in custody, but he is not authorized to 
take disciplinary action against them. 


Separate organizations of the Navy 

Formerly, separate organizations of the Navy 
embarked on a naval vessel were under the dis- 
ciplinary authority of the commanding officer 
of the ship if they were embarked for duty, but 
the commanding officer of the unit retained his 
disciplinary authority if his organization was 
embarked for passage. This distinction arose 


by reason of the provisions of Article 1401 (3), 


USNR, discussed above. Inasmuch as Article 
1401 (3), USNR, has been deleted, it appears 
that the distinction no longer obtains. Accord- 
ingly, the commanding officer of a Navy unit 
embarked on a naval vessel retains his dis- 
ciplinary authority, subject to the paramount 
authority of the commanding officer of the ship 
to control the internal regulations and routine 
in the ship, and to take action necessary for 
the safety of the ship or persons embarked 
thereon. 


Staff personnel 


Disciplinary control of the enlisted personnel 
of a staff is normally in the commanding officer 


of the flag ship. Article 0512, USNR, provides 
as follows: 


“In matters of general discipline, the staff of a com- 
mander embarked and all enlisted persons serving with 
the staff shall be subject to the internal regulations and 
routine of the ship. They shall be assigned regular sta- 
tions for battle and emergencies. Enlisted persons serv- 
ing with the staff shall be assigned to the ship for 
administration and discipline, except in the case of staffs 
embarked for passage only, and provided in that case 
that an organization exists and is authorized to act for 
such purposes.” 
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An exception to the rule that enlisted mem- 
bers of the staff are under the disciplinary con- 
trol of the commanding officer of the flag ship 
is when the staff is embarked for passage only, 
and when there are staff officers embarked and 
authorized to administer discipline for the en- 
listed personnel of the staff. 

Although the above-quoted article of U. §, 
Navy Regulations provides that enlisted persons 
of the staff shall be assigned to the ship for dis- 
cipline, commanding officers should be cognizant 
of Section 0102d, NS, MCM, which provides 
that the exercise of authority to convene sum- 
mary and special courts-martial may be re. 
stricted by a competent superior commander, 
If the superior commander should reserve dis- 
ciplinary power to himself, he should so notify 
the subordinate in accordance with 5b (4), 
MCM. 


Navy and Marine Corps personnel not members of 
a unit embarked 


Navy and Marine Corps personnel embarked 
on a naval vessel are subject to the disciplinary 
control of the commanding officer of the ship 
unless they are embarked as a member of an 
organized unit. The commanding officer of the 
ship would be authorized to discipline such per- 
sonnel in the same manner as he would the regu- 
lar members of the crew since he would be in 
fact the commander exercising immediate juris- 
diction over such persons. 


Army and Air Force personnel not embarked with a 
unit of their respective services 


The commanding officer of a naval vessel does 
not have authority to take disciplinary action 
against Army or Air Force personnel, but he 
has the authority to order an offender into cus- 
tody until such time as such person can. be deliv- 
ered to proper authority. It appears that the 
general provisions of Article 0770, USNR, per- 
taining to disciplinary authority over persons 
embarked as passengers, would apply equally to 
Army or Air Force personnel assigned to duty 
on the ship. 


Persons in the Coast Guard, Coast and Geodetic 
Survey, and Public Health Service 

When the Coast Guard, Coast and Geodetic 
Survey, and Public Health Service are serving 
as part of the naval service, the personnel 
thereof would be treated as naval personnel for 
purposes of discipline, Art. 1333, USNR, and 
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the commanding officer of such vessels would 
have the same authority over persons embarked 
as if he were an officer of the Navy commanding 
a naval vessel. 

When these services are not serving as a part 
of the naval service, the personnel thereof 
should be considered in a status similar to that 
of Army and Air Force personnel discussed 
above, and the commanding officer of the naval 
vessel would exercise no disciplinary control 
over them. 


Persons in a Naval hospital ship 


The commanding officer of the ship exercises 
discipline over all persons attached to the hos- 
pital either for duty or for treatment. Article 
1:27, USNR. The commanding officer of the 
hospital ship would not be authorized to take 
disciplinary action against members of the 
armed forces not in the naval service, and the 
discussion above of Army and Air Force per- 


- sonnel not embarked with a unit of their respec- 


tive services would be applicable. 


Prisoners of war 


Prisoners of war in the custody of the armed 
forces are persons subject to the Uniform Code 
of Military Justice. Article 2 (9), UCMJ. 
Prisoners of war are subject to non-judicial 
punishment, and trial by courts-martial under 
the Geneva Convention of 1929. The Conven- 
tion contains limitations on the non-judicial 
punishments that may be imposed, and includes 
certain provisions relating to trial of prisoners 
by courts-martial. In view of the treaty provi- 
sions governing prisoners of war, and inasmuch 
as the commanding officer of a ship has author- 
ity to take such action as may be deemed neces- 
sary for the safety of the ship or any person 
embarked therein, it is considered more desir- 
able that a commanding officer of a ship merely 
provide for the safety of any prisoners that may 
be embarked and defer disciplinary action, if 
any, until the offender can be delivered to 
authorities ashore. 


Foreign nationals 


It is possible that a commanding officer may 
have persons embarked who are not members of 
the U. S. naval service, and who are nationals 
of a friendly foreign government. Such per- 
sons may be assigned to duty with the ship, or 
they may be civilian or military personnel em- 
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barked as passengers. In some cases these per- 
sons could be subject to the UCMJ; however, 
jurisdiction should not be asserted over them 
until pertinent treaties or executive agreements 
have been consulted. Accordingly, the practic- 
able method of disposing of disciplinary prob- 
lems arising among such persons would be to 
restrain the offender, if necessary, until the 
question of jurisdiction can be determined, or 
until the offender can be delivered to proper 
authority. 

Civilians 

There are numerous classes of civilians that 
may be embarked on naval vessels. It is im- 
practical to enumerate them separately, and for 
practical purposes, they can be discussed col- 
lectively. Among the classes of persons in- 
cluded would be: civilian employees and techni- 
cians, newspaper correspondents, Red Cross 
workers, entertainment troupes, dependents of 
military personnel, and other persons embarked 
for passage. Some classes of these persons 
may be embarked for short periods only, while 
others may be assigned to the ship for extended 
periods of time. The commanding officer of the 
ship is responsible for these persons while they 
are actually embarked. Such persons may be 
classed as “serving with, employed by, or ac- 
companying the armed forces” within the mean- 
ing of Article 2 (11), UCMJ, and thereby sub- 
ject to the Code. They would be classed as ac- 
companying the armed forces while they are 
connected with the “military community.” (See 
note page 413, MCM.) As persons subject to 
the Code, the commanding officer of the ship 
would be empowered to order their trial by sum- 
mary or special courts-martial, but he would not 
be authorized to impose nonjudicial punish- 
ment against them since they are not military 
personnel within the meaning of Article 15, 
UCMJ. Article 0769, USNR, relates to the 
authority over passengers, and provides as 
follows: 

“Except as otherwise provided in these regulations or 
in orders from competent authority, all passengers in a 
ship or aircraft of the naval service are subject to the 
authority of the commanding officer and shall conform to 
the internal regulations and routine of the ship or air- 
craft. The commanding officer of such ship or aircraft 
shall take no disciplinary action against a passenger not 
in the naval service, other than that authorized by law; 


but he may, when he deems such action to be necessary 
for the safety of the ship or aircraft or of any person 
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embarked, subject a passenger not in the naval service 
to such restraint as the circumstances require until such 
time as delivery to the proper authority is possibie and a 
report of the matter can be made.” 


It is clear from the above quoted article that 
the commanding officer may restrain a pas- 
senger if required by the circumstances. That 
part of the article which provides that he “shall 
take no disciplinary action against a passenger 
not in the naval service, other than that au- 
thorized by law” may present some question as 
to interpretation. This provision in U.S. Navy 
Regulations was designed to cover the situation 
under AGN. Certain classes of civilians were 
considered as subject to the Articles for the 
Government of the Navy, and could be tried by 
general court-martial. In most cases, however, 
it was necessary to examine Federal court deci- 
sions in order to determine whether a particular 
class of civilians was subject to Naval jurisdic- 
tion. (Sec. 333, NC&B.) In addition, deck 
courts and summary court-martial jurisdiction 
extended only to enlisted persons in the naval 
service. Under those circumstances, the provi- 


sions of Article 0769, USNR, had more meaning 
than it does today under the UCMJ. The dis- 
ciplinary action now authorized by law virtually 
nullifies the exception stated in the Regulation, 


particularly as it would apply to action which 
the commanding officer could take for offenses 
committed on the high seas or outside the juris- 
diction of a state or federal court. The mean- 
ing of the Article is further affected by the fact 
that civilians can be tried ‘under the code by 
summary or special courts-martial which the 
commanding officer is authorized to convene. 
Accordingly, since most civilians who would 
be embarked on a naval vessel on the high seas, 
or outside the jurisdiction of a state or federal 
court, would be persons subject to the Code, the 
commanding officer of the ship would be author- 
ized to order their trial by court-martial for 
offenses under the Code. He would not be em- 
powered to impose non-judicial punishment 
against them since they are not members of the 
military service. The fact that the command- 
ing officer has military jurisdiction over such 
persons does not mean that he must exercise it. 
There would be concurrent Federal jurisdiction 
in most cases for offenses committed on a United 
States vessel on the high seas. It would be 
necessary in cases involving serious offenses to 
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restrain the offender until such time as he could 
be delivered to Federal authorities, or until he 
could be recommended for trial by general 
court-martial. Many factors should be consid- 
ered in disposing of any case involving civilians, 
such as the category of the person involved, the 
seriousness of the offense, whether trial by civil 
court is possible or practicable, and in the final 
analysis, whether trial by a military court is 
necessary in the interest of justice and dis- 
cipline. 


INSTRUCTIONS . . . 


(Continued from page 7) 


special court-martial. It should also be noted 
that Article 73a, Manual for Courts-Martial, 
1951, provides that if there is any doubt as to 
the elements of a particular offense the law of- 
ficer, or special court-martial president, may 
call upon the trial counsel to produce any law 
available upon the matter, including informa- 
tion or instructions on the law from the conven- 
ing authority. If counsel indicate that they do 
desire to propose instructions, the law officer of 
a general court will recess the court to consider 
the proposed instructions. Any proposed in- 
structions submitted by counsel will be presented 
in writing to the law officer and copies will be 
furnished to opposing counsel. Here again, 
reasonable time to prepare or study instructions 
should be given counsel if requested. Normally, 
the law officer will hear argument of counsel on 
their proposed instruction in a hearing out of 
the presence of the court but in the presence 
of the accused, counsel, and the reporter. The 
details of this procedure are set forth in para- 
graph 73c (2), Manual for Courts-Martial, 
1951. Counsel should be advised of the ruling 
of the law officer on their proposed instructions 
prior to reopening the court. When the law 
officer instructs the court, in open court, counsel 
may not interrupt his instructions but must 
defer their objections, if any, until he has con- 
cluded his charge to the court. 

There appears to be no provision in the 
Manual for Courts-Martial, 1951 for counsel in 
a special court-martial to propose any addi- 
tional instructions, and of course there is no 
provision in the Manual for the president of a 
special court-martial to hold a hearing “out of 
the presence of the court,” since he is a voting 
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member of the court. There is no prohibition 
in the Manual, however, which would seem to 
preclude counsel before a special court-martial 
from submitting written proposed instructions 
to the president of a special court-martial to 
assist him in instructing the court. It is very 
clear, of course, that counsel before a special 
court must be as equally vigilant as counsel 
before a general court in expressing appropriate 
objections to any erroneous or incomplete in- 
structions that may be given to the court. 

In conclusion, the general importance of this 
newcomer to court-martial practice, mandatory 
instructions to the court, cannot be over-em- 
phasized. Law officers, presidents of special 
courts-martial, trial and defense counsel before 
these courts, and those who may occupy any of 
these positions in the future, will do well to fully 
acquaint themselves with this subject. Such a 
knowledge is not only essential to their profes- 
sional positions but it will also enable them to 
assist in preserving speedy and fair trials in 
Navy courts-martial. 
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The Court then considered the meaning of the 
term “general order or regulation,” looking to 
the legislative background for assistance, and 
concluded : 

“. . . Article 92 (1) represents a consoli- 
dation of previous Army and Navy law. 
Legal and Legislative Basis, Manual for 
Courts-Martial, United States, 1951, page 
258; Index and Legislative History, Uniform 
Code of Military Justice, House Hearings, 
page 1227. Under the Articles of War and 
the older dispensation, offenses covered by the 
present Article 92 (1) would have been 
punished under Article of War 96, 10 U.S. C. 
§ 1568, conduct to the prejudice of good order 
and military discipline. With the exception 
of violations of general orders issued by the 
Secretary of the Navy, offenses under the 
present Article 92 (1) were covered in Navy 
practice by Article 22, Articles for the Gov- 
ernment of the Navy, 34 U.S. C. § 1200, con- 
duct to the prejudice of order and discipline. 
See Article 8 (20), Articles for the Govern- 
ment of the Navy. However, it will be noted 
that the term ‘general order’ is new. Under 
previous Army and Navy law, the orders in- 
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volved in the offenses under discussion were 

referred to as ‘standing orders.’ In view of 

the legislative intent to codify pre-existing 
law as to these offenses, we think it clear that 
the term ‘general orders’ as used in Article 

92 (1) is synonymous with the previous term 

‘standing orders.’” [Emphasis added.] 

The Court quickly disposed of the meaning of 
the term “standing orders,” holding: 

“The terrh ‘standing orders’ has been con- 
sistently interpreted to include orders rang- 
ing from those issued by a Department down 
to those promulgated by the commander of a 
post, ship, or station.” 

The Court thus made clear that the term “gen- 
eral order or regulation” comprehends standing 
orders ranging from those issued by the Depart- 
ment of the Navy down to the commanding 
officer of a ship or station. 

The Court then passed to the question of the 
necessity of an allegation of knowledge in a 
specification alleging a violation of a lawful 
regulation. The particular case involved a 
specification purporting to allege a violation of 
Camp Regulations, Camp Lejeune, North Caro- 
lina, and was in the form prescribed in sample 
specification 28, Appendix 6c, MCM, 1951, which 
does not include an allegation of knowledge. 
The Court held without any particular discus- 
sion that an allegation of knowledge was not 
necessary. The Court, in this connection, said: 

“... . Knowledge of standing or general 
orders was and is a matter of proof, and then 
only where the type of order concerned was 
issued by an inferior commander. Here, the 
law officer properly instructed the court that 
one of the necessary elements of proof was 
that the accused had knowledge, actual or 
constructive, of the camp regulation allegedly 
violated. Indeed there is nothing inconsist- 
ent with a requirement that a certain element 
of an offense be established by proof, even 
though the element need not be alleged spe- 
cifically in the specification. Examples of 
this phenomenon are found in murder (malice 
aforethought) ; rape (against the will of the 
victim) ; larceny (intent permanently to de- 
prive the owner of the property) ; and willful 
disobedience of an officer’s order (knowledge 
that person is officer). See MCM, U.S., 1951, 
Appendix 6, pages 475, 484.” (U.S. v. 
Snyder, decided June 5, 1952) 


15 





